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Lives Revisited: Drawing the Line Between
History and Hollywood
Tyne v. Time Warner Entertainment Co., 204 F. Supp.
2d 1338 (M.D Fla. 2002)
by Brian M. Stewart
o one knows exactly what happened on the final voyage of
the fishing vessel Andrea Gail or the exact circumstances
surrounding how the six crew members aboard met their
demise. However, many became familiar with the story of the
Andrea Gail and her crew through Sebastian Junger's book about
the one-of-a-kind weather phenomenon that caused those six men
to perish at sea. 1 Many more became familiar with the story when
Warner Bros. Pictures ("Warner Bros.") released the film The Perfect
Storm based on Junger's book, featuring a number of high-profile
actors such as George Clooney, Diane Lane, and Mark Wahlberg. 2
Warner Bros., however, never sought permission to depict any
of the individuals featured in the film and never compensated
any of those people or their families in any way. 3 Six plaintiffs,
comprised of one former crewmember who quit after the Andrea
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Gails penultimate voyage 4 as well as the surviving children and
spouses of two Andrea Gail crewmembers, brought an action
against the producers of the movie in the Middle District of Florida
asserting claims for unauthorized commercial misappropriation
and invasion of privacy. 5 The plaintiffs asserted claims for
unauthorized commercial misappropriation not only of their own
likenesses, but also for the decedents' likenesses, and claims for
the invasion of privacy, including allegations of both false light
invasion of privacy and public disclosure of private facts. 6 Judge
Anne C. Conway7 held that the term "commercial purpose" in the
commercial misappropriation statute 8 does not extend to the use
of an individual's name or likeness in an expressive work that has
no commercial advertising purpose 9 and that the plaintiffs had no
standing to bring a relational right to privacy claim and presented
no evidence of any violation of their own privacy rights. 10
Tyne I helped to clearly define the rights of filmmakers when
creating expressive works based on real circumstances and real
people. By deciding Tyne Jin favor of Warner Bros., Judge Conway
recognized that expressive works that depict real persons are entitled
to full First Amendment protection, whether the works are fiction,

4

5

6
7

8
9
10

Michael McLeod, Troubled Waters: There Is Supposed to Be Calm After Nature's
Fury. But That Peace Escapes One Woman, Caught in a Twisted Tale of Hollywood, the
Legal System and a Lasting Love, ORLA DO SE TI EL, May 1, 2005, at Fl. Doug
Kosko, who served as a cook aboard the Andrea Cai~ left the swordfishing trade
altogether after having a "deep spiritual communication" with a swordfish he
slaughtered on the second-to-last trip of the Andrea Gail Id.
Tyne v. Time Warner Entm't Co. (Tyne/), 204 F. Supp. 2d 1338, 1339 (M.D. Fla.
2002). Although the Andrea Gail was based out of Gloucester, Massachusetts, the
captain and two deckhands lived in Manatee County, Florida. Eric Alan Barton,
Perfect Storm Ads Upset Late Captain's Ex-wife, Su SENTINEL, June 5, 2000, http:/ I
articles .sun-sen tin el. com/ 2000-06-05 I news/ 0006040307 _l _andrea-gail-billytyne-movie. The decedents' survivors continued to reside in Southwest Florida,
bringing this action as a diversity suit in the Middle District of Florida.
Tyne I, 204 F. Supp. 2d at 1339.
Judge Conway was appointed to the Middle District of Florida by President
George H .W. Bush in 1991. Since 2008 she has served as the Chief Judge for
the Middle District of Florida. Biographical Directory of Federal Judges: Conway,
Anne C., FED. JUDICIAL CTR., http:/ / www.fjc.gov/ servlet/ nGetinfo?jid=500
(last visited Sep. 16, 2012).
FLA. STAT.§ 540.08 (2001).
Tyne I, 204 F. Supp. 2d at 1341-42.
Id. at 1343-44.
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non-fiction, or a combination of the two. 11 Such a finding ensures
that storytellers are not forced to make the "Draconian choice" of
" [confining] their story to documented facts, [setting] their story in
a wholly mythological world, or [submitting] to the censorship and
pecuniary demands of real-life characters and/ or heirs. "12

The Evolution of Privacy Rights in Florida
Determining whether someone's likeness has been
"misappropriated" involves a delicate balance. Section 540.08 of
the Florida Statutes is used to prevent exploiting another's likeness
"for trade, commercial, or advertising purposes," 13 but determining
what falls into that category has significant implications for First
Amendment rights. 14 Individuals are entitled to the right to privacy
in the details of their lives, but journalists, authors, musicians, and
filmmakers must have some leeway in relating the stories of real
people and real events. 15
Before "moving pictures" existed, Samuel Warren and Louis
Brandeis warned of the need for a right to privacy, or as Judge
Thomas M. Cooley put it, the right "to be let alone." 16 Warren

11

12
13

14

15

16

Arnicus Curiae Brief of the Motion Picture Ass'n of Arn. , Inc. , et al. , Supporting
Defendants Time Warner Entm 't Co. at 4, Tyne v. Time Warner Entm 't Co. ,
901 So. 2d 802 (Fla. 2005) (No. 03-1251) .
Id. at 2.
FLA. STAT. § 540.08(1) (2012) ("No person shall publish, print, display
or otherwise publicly use for purposes of trade or for any commercial or
advertising purpose the name, portrait, photograph, or other likeness of any
natural person without the express written or oral consent to such use ... ").
The Supreme Court has held that motion pictures are entitled to free speech
and free press protection guaranteed by the First and Fourteenth Amendments.
See]oseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952).
FLA. STAT.§ 540.08(4) (2012) ("The provisions of this section shall not apply
to: (a) The publication, printing, display, or use of the name or likeness of
any person in any newspaper, magazine, book, news broadcast or telecast, or
other news medium or publication as part of any bona fide news report or
presentation having a current and legitimate public interest and where such
name or likeness is not used for advertising purposes; (b) The use of such
name, portrait, photograph, or other likeness in connection with the resale or
other distribution of literary, musical, or artistic productions or other articles
of merchandise or property where such person has consented to the use of
her or his name, portrait, photograph, or likeness on or in connection with
the initial sale or distribution thereof; or (c) Any photograph of a person
solely as a member of the public and where such person is not named or
otherwise identified in or in connection with the use of such photograph.").
Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193,
195 (1890) (quoting THOMAS M. COOLEY, COOLEY 0 TORTS 29 (2d ed. 1888)).
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and Brandeis were particularly concerned with technological
developments that allowed a person's image to be captured and
~eproduced. Both Warren and Brandeis believed that individuals
needed legal protection from "invasion either by the too
enterprising press, the photographer, or the possessor of any other
modern device for recording or reproducing scenes or sounds." 17
As the television and motion picture industries evolved, so too
did the law surrounding the right to privacy. The common law
progressed toward greater protection of privacy rights, as four
distinct torts emerged: 1) intrusion into one's seclusion or solitude;
2) public disclosure of private facts; 3) false light invasion of privacy;
and 4) appropriation of an individual's name or likeness for the
defendant's advantage. 18 Many states codified such laws, including
Florida, which established a prohibition on the appropriation of an
individual's name and likeness for commercial purposes in 1967. 19
In Loft v. Fuller, the Fourth District Court of Appeal helped
to define the reach of both Section 540.08 of the Florida Statutes
and the common law. 20 Loft involved a book21 and a movie 22 that
portrayed events related to the fatal crash of Eastern Airlines
Flight 401. 23 Following the crash, numerous crew members and
passengers on subsequent Eastern Airlines' flights reported seeing
the ghosts of Flight 401 crew members, including the captain of
that flight, Robert Loft. 24 Loft's widow and two children brought
an action for invasion of privacy and unauthorized publication of
Loft's name and likeness as a "reappearing ghost" in the book and
the movie. 25
The appellate court affirmed the trial court's determination
that the defendants' actions did not constitute commercial
misappropriation. The Loft court narrowly interpreted Section
540.08 to prohibit only the unauthorized use of a name or likeness
"to directly promote the product or service of the publisher." 26
17
18
19
20
21
22
23
24
25
26

Id. at 206.
William L. Prosser, Privacy, 48 CALIF. L. REv. 383, 389 (1960); see also
RESTATEMENT (SECOND) OF TORTS§§ 652A-652l (1977).
Fla. Stat. § 540.08.
408 So. 2d 619 (Fla. Dist. Ct. App. 1981).
JOH G. FULLER, THE GHOST OF FLIGHT 401 (1976).
THE GHOST OF FLIGHT 401 (Paramount Television 1978).
Loft, 408 So. 2d at 620.
Id.
Id.
Id. at 622-23.
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The court refused to believe that the term "commercial" was used
in the statute to encompass the unauthorized use of all names in
publications sold for a profit. The court did believe that to read
it as such would result in serious conflict between the statute and
the First Amendment. 27 The Loft court also dismissed the plain tiffs'
common law invasion of privacy claims, taking the majority view
that generally the deceased's relatives may not maintain an action
for invasion of privacy. 28 However, the court did not want to create a
blanket law completely foreclosing the relatives of decedents from
bringing invasion of privacy claims and stated that if circumstances
were sufficiently egregious, a relational right to privacy claim could
be maintained. 29 In order to meet the heavy burden of establishing
a relational right to privacy action, though, the relatives must have
experienced an independent violation of their own privacy rights
based on the nature of the publication. 30
Film and literature are not the only media protected as
expressive works under Section 540.08. In Valentine v. C.B.S., Jnc., 31
a witness in the murder trial of Rubin "Hurricane" Carter objected
to her portrayal in a song written by Bob Dylan and Jacques Levy
about Carter's unjust conviction. The United States Court of
Appeals for the Eleventh Circuit held that the plaintiff was not
entitled to damages because her name was not used to directly
promote any particular product or service. 32 The Val,entine court
reiterated that "the use of a name is not harmful simply because
it is included in a publication sold for profit."33 Furthermore, the
court expressed concern that an interpretation of Section 540.08

27
28

29
30

31
32
33

Id. at 623.
Id. See, e.g., Cordell v. Detective Publications, Inc. , 419 F.2d 989 (6th Cir. 1969);
Gruschus v. Curtis Publishing Co. , 342 F.2d 775 (10th Cir. 1965) ; Maritote v.
Desilu Productions, Inc., 345 F.2d 418 (7th Cir. 1965); Starrels v. Commissioner,
304 F.2d 574 (9th Cir. 1962) ; but see Cox Broadcasting Corp. v. Cohn, 200
S.E.2d 127 (Ga. 1973) (holding that a relational right to privacy cause of action
could be maintained).
Loft, 408 So. 2d at 624.
Id. An example given by the court included the display of grotesque pictures
of the deceased 's corpse . Id. at 625. However, when police officers displayed
photographs and a video of a fourteen-year-old boy's autopsy in a private
setting, the Fifth District Court of Appeal held that the burden was not met
due to the limited display of the video and photographs. Williams v. City of
Minneola, 575 So. 2d 683 (Fla. Dist. Ct. App. 1991).
698 F.2d 430 (11th Cir. 1983).
Id. at 433.
Id.
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that absolutely barred the use of an individual's name without
consent would raise "grave questions as to its constitutionality." 34
Florida courts have also been reluctant to find liability in cases
alleging the public disclosure of private facts. In Cape Publications,
Inc. v. Hitchner, 35 the Supreme Court of Florida adopted the
Restatement (Second) of Torts' definition of the tort, which
creates liability only if the matter disclosed is highly offensive and
not of legitimate concern to the public. 36 In Hitchner, a newspaper
published confidential information about a child abuse case that
had been lawfully obtained from government records. 37 The
Supreme Court of Florida stressed that the public's interest in
obtaining information often outweighs an individual's desire for
privacy. 38 The court upheld the long-standing belief that "'the truth
may be spoken, written, or printed about all matters of a public
nature, as well as matters of a private nature in which the public has
a legitimate interest. "' 39 However, in order to maintain an action
of public disclosure of private facts, the facts must be true. 40 If the
facts are untrue, the appropriate claim to bring would either be
defamation or false light invasion of privacy. 41
Navigating the Federal and State Courts
In Tyne I, the plaintiffs contended that the marketing and
distribution of the movie constituted a commercial purpose under
Section 540.08. 42 Furthermore, the plaintiffs argued that First
Amendment protection did not extend to The Perfect Storm because
of the substantial and material falsity throughout the film. 43

34
35
36

37
38
39
40
41
42
43

Id.
549 So. 2d 1374 (Fla. 1989).
RESTATEMENT (SECOND) OF TORTS § 652D (1977) ("One who gives publicity
to a matter concerning the private life of another is subject to liability to the
other for invasion of his privacy, if the matter publicized is of a kind that (a)
would be highly offensive to a reasonable person, and (b) is not a legitimate
concern to the public.").
Hitchner, 549 So. 2d at 1375.
Id. at 1377-1378.
Id. at 1378 (quoting Cason v. Baskin, 20 So. 2d 243, 251 (Fla. 1944)).
RESTATEMENT (SECOND) OF TORTS§ 652D special note on relation of§ 652D
to the First Amendment to the Constitution ( 1977).
See Haynes v. Alfred A. Knopf, Inc., 8 F.3d 1222, 1230 (7th Cir. 1993).
Tyne v. Time Warner Entm't Co. (Tyne[), 204 F. Supp. 2d 1338, 1340 (M.D.
Fla. 2002).
Id. at 1341.
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Judge Conway found the facts of Tyne I to be similar to Loft
v. Fuller. 44 Judge Conway interpreted Section 540.08 using the
definition of "the purposes of trade" outlined in Restatement
(Third) of Unfair Competition. 45 This interpretation emphasizes
that the use of another's identity in a movie is not ordinarily an
infringement of one's rights unless specifically used to attract
attention to a work unrelated to the individual. 46 While the
defendants admitted selling promotional materials such as t-shirts
and posters, no such promotional material bore the likenesses of
any of the plaintiffs or the deceased. 47 Thus, Judge Conway could
not find any genuine issue of material fact that the plaintiffs'
likenesses or the decedents' likenesses were used to directly
promote the film. 48
Judge Conway also considered the plaintiffs' argument that
Warner Bros. was liable under Section 540.08 because the studio
held the movie out to be a true story despite containing numerous
fictionalized elements. 49 Whether the studio claimed the movie was
fiction or non-fiction was immaterial to the court. Judge Conway
noted that no Florida court has ever considered falsity to be an
element of a cause of action under Section 540.08 and suggested
that the plaintiffs may have confused the ideas of unauthorized
publication of one's likeness with the common law claim of false
light invasion of privacy. 50 Judge Conway was unwilling to extend

44
45

46
47
48
49

50

Id.
Restatement (Third) of Unfair Competition§ 47 (1995) ("The name, likeness,
and other indicia ofa person 's identity are used 'for purposes of trade' under
the rule stated in § 46 if they are used in advertising the user's goods or
services, or are placed on merchandise marketed by the user, or are used in
connection with services rendered by the user. However, use 'for purposes
of trade' does not ordinarily include the use of a person 's identity in news
reporting, commentary, entertainment, works of fiction or nonfiction, or in
advertising that is incidental to such uses.").
RESTATEMENT (THIRD) OF u FAIR COMPETITIO § 47 cmt. c (1995).
Tyne I, 204 F. Supp. 2d at 1341.
Id. at 1342.
Id. The film contained a message at the beginning of the film stating, "THIS
FILM IS BASED 0 A TRUE STORY" A disclaimer in the closing credits
explained that "This film is based on actual historical events contained in
'The Perfect Storm' by Sebastian Junger. Dialogue and certain events and
characters in the film were created for the purpose of fictionalization." Tyne
v. Time Warner Entm't Co. (Tyne!!), 336 F.3d 1286, 1289 (11th Cir. 2003).
Tyne I, 204 F. Supp. 2d at 1342-43.
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the law in the plaintiffs' favor, finding Florida law in this area to be
"well-settled and unambiguous." 5 1
The claims of false light invasion of privacy of the decedents
were also decided according to the precedent set in Loft. Judge
Conway held that the plaintiffs did not have standing to bring an
invasion of privacy claim on behalf of a dead relative. 52 Regardless
of the nature of the personal relationship with the deceased, the
common law right of privacy is strictly personal. 53 Neither the scenes
depicting the decedents nor the scenes depicting their relatives
were sufficiently egregious to establish an independent cause of
action for the plaintiffs. 54 Although two of the surviving children
were depicted in the film, neither of the actresses portraying the
girls spoke any lines. Moreover, all of the scenes in which the
children were depicted were factually accurate. 55 Consequently,
Judge Conway held that the plaintiffs had not presented any
evidence showing there was a genuine issue of material fact with
regard to the required independent violation of their own privacy
rights. 56
Finally, Judge Conway addressed the plaintiffs' claim for
public disclosure of private facts. Although the plaintiffs argued
that their lives, as depicted in the film, were of no public concern,
Judge Conway never reached that issue. 57 Judge Conway found that
there was a fatal flaw in the plaintiffs' claim because the allegations
stated that the entire depiction of the plaintiffs was completely
fabricated. 58 Because the plaintiffs did not allege that the private
facts disclosed were true, they were unable to maintain the cause
of action. 59 Although the plaintiffs may have had a valid claim for
defamation, that claim was never asserted. 60

51
52
53
54
55

56
57
58
59
60

Id. at 1343 n.l.
Id. at 1343.
Id. (citing Loft v. Fuller, 408 So. 2d 619, 621 (Fla. Dist. Ct. App. 1981)).
Id.
Id. One scene showed a photograph of the two girls that their father kept in
the wheelhouse of the boat. Another scene showed the girls at the memorial
service for the Andrea Gail crew. The two admitted that they did attend the
memorial service and that their father did keep a picture of them in the
wheelhouse of the Andrea Gail. Id.
Id.
Id. at 1344.
Id.
Id.
Id.
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Unwilling to give up a potential share of the film's profits, the
plaintiffs appealed the Middle District's decision to the United
States Court of Appeals for the Eleventh Circuit. 61 The plaintiffs
dropped the public disclosure of private facts claim but continued
pursuing both the false light invasion of privacy and commercial
misappropriation claims. 62 The Eleventh Circuit reviewed the
false light invasion of privacy claim de novo and came to the same
conclusion as Judge Conway. The Tyne II court agreed that the
plaintiffs could not maintain a relational invasion of privacy claim
under Florida common law. 63 Although the plaintiffs claimed that
the movie's depiction of the Andrea Gails captain was "egregiously
painful and injurious," the court did not believe that the film's
depiction met the rare and unusual circumstances necessary to
pursue a derivative invasion of privacy claim. 64 The court went
on to state, "We do not believe that the Florida courts, in crafting
this limited 'relational' right to privacy, intended to extend the
exception to depictions that are merely inaccurate or dramatized. "65
On appeal, the plaintiffs attempted to reshape their commercial
misappropriation claim by placing greater emphasis on the statutory
construction aspect of the argument. Thus, the plaintiffs argued
that an interpretation of Section 540.08 that barred the use of one's
likeness for "any commercial or advertising purpose" could not be
limited merely to promotion; such an interpretation would render
the term "commercial" to be mere surplusage. 66 Unwilling to delve
into the intricacies of Section 540.08's scope and the applicability
of Loft, the Eleventh Circuit certified the following question to the
Supreme Court of Florida: "To what extent does Section 540.08 of
the Florida Statutes apply to the facts of this case?" 67
The Florida Supreme Court subsequently rephrased the
certified question to read: "Does the phrase 'for purposes of trade
or for any commercial or advertising purpose' in Section 540.08(1),
61
62

63
64
65
66
67

At the time of the Middle District's decision, the film had grossed more than
150 million. Id. at 1341.
Jordan Tabach-Bank, Missing the Right of Publicity Boat: How Tyne v. Time
Warner Entertainment Co. Threatens to "Sink" the First Amendment, 24 LOY. L.A.
ENT. L. REv. 247, 275 (2004).
Tyne v. Time Warner Entm't Co. (Tyne II) , 336 F.3d 1286, 1292 (11th Cir.
2003) .
Id.
Id. at 1293.
Id. at 1291.
Id.
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Florida Statutes, include publications which do not directly
promote a product or service?" 68 The Florida Supreme Court did
~ot find persuasive the plaintiffs' argument that applying Section
540.08 to only those activities that "directly promote a product or
service" would limit the statute's reach to only advertisements. 69
Tracing the progression of cases interpreting Section 540.08, the
Florida Supreme Court found it telling that in the nearly forty
years since the Florida Legislature had enacted the statute, the only
amendment to the statute was to rephrase it into gender neutral
terms.70 Essentially, the Florida Supreme Court agreed with Judge
Conway's conclusion that the term "commercial" in Section 540.08
applied only to promotion of a product or service and agreed that
the First Amendment protects such expressive works. 71
Implications for Film and Media
In deciding Tyne I in favor of the First Amendment, Judge
Conway helped to establish just how far filmmakers can go when
dramatizing historical events. The distinction in determining the
extent of the right to privacy in cinema is perhaps even more
important than any other form because film is such a "powerful
medium in the construction of our national myths." 72 Filmmakers
have the ability not only to report history, but the ability to rewrite
history. For a significant portion of the population, The Perfect Storm
is the only conduit to the lives of the crew members of the Andrea
Gail. Although the term "BASED ON A TRUE STORY' indicates
to the public that certain events or characterizations may be
dramatized for effect, it is nearly impossible to discern what is real
and what is not.
A broad interpretation of Section 540.08 would require
filmmakers to obtain consent from not only all of the individuals
depicted in the film, but also from the relatives of any decedents
depicted.73 A broad interpretation of a false light invasion of privacy

68
69
70
71
72
73

Tyne v. Time Warner Entm't Co. (Tyne Ill) , 901 So. 2d 802, 806 (Fla. 2005) .
Id. at 808 (quoting Loft, 408 So. 2d at 622-23).
d.
d. at 810.

Paul A. Lebel, M isdirecting Myths: The Legal and Cultural Significance of Distorted
History in Popular M edia, 37 WAKE FoREST L. REv. 1035, 1053 (2002).
Tabach-Bank, supra note 62, at 283.
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claim would require all media to portray events in a singular form
that is universally agreed upon as true by all of the participants. 74
Allowing relational right to privacy claims would extend that circle
even farther. Such a development would give an endless number
of people the right to censor non-fiction expressive works, making
such works cost-prohibitive to produce. 75
In an era where digital video recording is portable and
inexpensive, how common law rights to privacy will be construed
in the future is an issue of great concern. More than one hundred
and twenty years removed from the warnings of Samuel Warren
and Louis Brandeis that "numerous mechanical devices threaten
to make good the prediction that 'what is whispered in the closet
shall be proclaimed from the house-tops, "' 76 nearly all individuals
now have the ability to capture and reproduce images of others
without their knowledge or consent. Those images can then
be disseminated to an audience of potentially billions over the
Internet. Although Tyne I determined how Section 540.08 applies
to modern film, how the same statute would apply to such media
as YouTube, Flickr, and other file sharing websites is still unclear.
Calls for increased rights to privacy have emerged as information
becomes easier to collect, easier to distribute, and easier to store
permanently. Whether the protections offered to films will extend
to emerging media is yet to be known.
Furthermore, in an era of reality television, 24/ 7 news networks,
and instantaneous communication, those portions of someone's
existence that appear to be controversial or salacious essentially
become issues of general public interest. Thus, those matters an
individual would hope to keep private are also the matters of most
interest to a society with a never-ending curiosity and an insatiable

74

75
76

Since Tyne I was decided, the Florida Supreme Court held that it would no
longer recognize the tort of false light invasion of privacy. Jews for J esus, Inc.
v. Rapp, 997 So. 2d 1098 (Fla. 2008) . Instead, the court determined that
the tort of defamation by implication protected all of the same interests as
false light invasion of privacy without raising as many constitutional concerns
(" [B]ecause the benefit of recognizing the [false light invasion of privacy]
tort, which only offers a distinct remedy in relatively few unique situations,
is outweighed by the danger of unreasonably impeding constitutionally
protected speech, we decline to recognize a cause of action for false light
invasion of privacy."). Id. at 1115.
Tabach-Bank, supra note 62, at 288.
Warren & Brandeis, supra note 16, at 195.
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hunger for gossip. 77 Publishers and producers have a significant
amount ofleeway in reporting such matters because Section 540.08
does not extend to materials deemed "newsworthy." 78 Although
Judge Conway did not reach the issue of whether The Perfect Storm
fell within the "newsworthy" exception to Section 540.08, she did
indicate that the movie would fall within the boundaries of that
rule. 79 What is still unclear is the boundary "at which the dignity
and convenience of the individual must yield to the demands of
the public welfare or of private justice." 80
A primary goal of the film industry is to leave a lasting
impression on the viewer. In order to do so, filmmakers must
often embellish or dramatize certain scenes for effect, even in a
production based on a true story. However, given the ability to
manipulate the senses through soundtracks, special effects, and
star power, film also has the ability to supplant reality with its own
artificial images. Filmmakers must be aware that while they have
substantial artistic license when retelling tragedies, the survivors
and relatives of the victims have a vested interest in the portrayal
of those events. Hopefully studios will become more cognizant of
the sentiments of decedents' relatives when recounting their tales.
Although it may not have been possible to obtain consent to use
the likenesses of all of the individuals portrayed in The Perfect Storm,
perhaps determining what was offensive to the deceased's survivors
before creating a finished work would have prevented litigation
and helped to find the balance between the right to privacy and the
First Amendment without the courts' assistance.
77

78

79
80

Warren and Brandeis expressed serious concern regarding the correlation
between the press, gossip, and the right to privacy: The press is overstepping
in every direction the obvious bounds of propriety and of decency. Gossip is
no longer the resource of the idle and of the vicious, but has become a trade,
which is pursued with industry as well as effrontery. To satisfy a prurient taste
the details of sexual relations are spread broadcast in the columns of the daily
papers. To occupy the indolent, column upon column is filled with idle gossip,
which can only be procured by intrusion upon the domestic circle. Id. at 196.
The "newsworthy" exception reads: The provisions of this section shall not
apply to: (a) The publication, printing, display, or use of the name or likeness
of any person in any newspaper, magazine, book, news broadcast or telecast,
or other news medium or publication as part of any bona fide news report or
presentation having a current and legitimate public interest and where such
name or likeness is not used for advertising purposes. FLA. STAT. §540.08( 4)
(2012).
Tyne v. Time Warner Entm't Co. (Tyne I), 204 F. Supp. 2d 1338, 1342 (M.D.
Fla. 2002).
Warren & Brandeis, supra note 16, at 214.
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